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SIC ISSUES GUIDANCE TO IFAS ON IFA
OPINIONS
The Securities Industry Council ("SIC") has issued a Practice Statement ("Practice
Statement") on the Opinion Issued by an Independent Financial Adviser (“IFA”) in
Relation to Offers, Whitewash Waivers and Disposal of Assets under the Singapore
Code on Take-overs and Mergers ("Code"). This Practice Statement will apply to
transactions announced from 9 July 2014.
It deals with the following matters:
 What is meant by the phrase "fair and reasonable"?
 The duties of the IFA when advising on general offers.
 The duties of the IFA when advising on a whitewash resolution.
 The duties of the IFA when advising on special deals.

What is "Fair and Reasonable"?
As noted above, the Practice Statement deals with the advice
given by an IFA as to whether a take-over offer, a whitewash
transaction, or a disposal that constitutes a special deal is "fair
and reasonable".
"Fair and
reasonable"
comprises two
distinct concepts

When advising the board of the offeree company on an offer, the
IFA should conclude whether an offer is “fair and reasonable”. The
term is not a composite one but comprises two distinct concepts.
Hence, an offer can be:
 “fair and reasonable”;
 “not fair but reasonable”;
 “not fair and not reasonable”; or
 “fair but not reasonable”.

Opinion of "fair but
not reasonable"

With respect to the last formulation, the SIC has stated that an
offer would normally be considered “reasonable” if it is assessed
to be “fair" and, accordingly, an opinion that an offer is “fair but not
reasonable” should not be given unless there are strong and
exceptional grounds.

Meaning of "fair"

The Practice Statement explains the two terms as follows:
 The term “fair” relates to an opinion on the value of the offer
price or consideration compared against the value of the
securities subject to the offer (the “Offeree Securities”). An
offer is “fair” if the price offered is equal to or greater than the
value of the Offeree Securities.
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The term "reasonable" relates to an opinion on matters other
than the value of the Offeree Securities. Such matters include,
but are not limited to, the existing voting rights in the offeree
company held by the offeror and its concert parties and the
market liquidity of the Offeree Securities.

Opinion Must Be Clear and Unequivocal
Clear and
unequivocal

The IFA's opinion should be clear and unequivocal. For example,
statements that are qualified by different investment horizons of
shareholders should not be included. IFAs may, however, state
that they have not taken into account the specific investment
objectives of individual shareholders.

Application to Specific Situations
Non-cash offer
consideration

The Practice Statement sets out the following guidance for offer
considerations that are non-cash:
 Where the offeree company shareholders will be receiving
scrip constituting minority interests, the IFA should compare
the value of the securities being offered on an enlarged group
basis (allowing for a minority discount), against the value of
the Offeree Securities (the IFA should assume that 100% of
the Offeree Securities are for sale).
 If the IFA uses the market price of the securities as a measure
of the value of the offered consideration, he should consider
and comment on the depth of the market for those securities,
the volatility of the market price, and whether or not the
market value is likely to represent the value if the take-over
offer is successful.

Whitewash
resolutions and
special deals

The Practice Statement notes that the term "fair and reasonable"
should similarly be analysed as two distinct concepts when
applied to:
 Transactions subject to a whitewash resolution; and
 Disposals of assets which constitute special deals under the
Code.
With respect to such disposals, it further states that the IFA should
consider the merits of the disposal:
 Independently of the general offer, even if the take-over offer
is conditional upon the disposal; and
 Independently of the whitewash transaction (if applicable),
even if the completion of the whitewash transaction is
conditional upon the disposal.

© WongPartnership LLP
This update is intended for your general information only.
It is not intended to be nor should it be regarded as legal advice.

WongPartnership
LLP
(UEN:
T08LL0003B) is a limited liability law
partnership registered in Singapore
under the Limited Liability Partnerships
Act (Chapter 163A).

LEGISWATCH
JULY 2014

3

Food for Thought: Should the Code Be Amended
Further to Make It Easier for an IFA Opinion to Take
into Account Projections or Growth Prospects?
This Practice Statement is timely as there has been a spate of
commentaries on IFA opinions in connection with take-overs in
recent months. The SIC’s clarification that the term “fair and
reasonable” is not one but two distinct concepts is particularly
welcomed.
Should it be easier
for an IFA opinion
to take into account
projections or
growth prospects?

However, one common complaint of minority shareholders is that
the scope of the IFA opinion is too narrow as it usually does not
take into account financial projections or future growth prospects
of the company. This is because the stringent standards and
timeline under the Code do not make it easy for one to prepare a
properly considered set of profit forecasts. Perhaps there is room
for the Code to be amended further (as in the UK) to relax the
rules in relation to profit forecasts and merger benefit statements.
This will certainly encourage IFAs to expand the scope of their
opinion.

If you would like information on this or any other area of law, you may wish to contact the
partner at WongPartnership that you normally deal with or any of the following partners:

Ng Wai King

Andrew Ang

Joint Managing Partner
Head – Corporate Group
DID: +65 6416 8022
Email: waiking.ng
@wongpartnership.com
Click here to see Wai King’s CV.

Head – Corporate/Mergers &
Acquisitions Practice
DID: +65 6416 8007
Email: andrew.ang
@wongpartnership.com
Click here to see Andrew’s CV.
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CONTACT DETAILS
Singapore
WongPartnership LLP
12 Marina Boulevard Level 28
Marina Bay Financial Centre Tower 3
Singapore 018982
Tel: +65 6416 8000
Fax: +65 6532 5711/5722
China
WongPartnership LLP
Beijing Representative Office
Unit 3111 China World Office 2
1 Jianguomenwai Avenue, Chaoyang District
Beijing 100004, PRC
Tel: +86 10 6505 6900
Fax: +86 10 6505 2562

WongPartnership LLP
Shanghai Representative Office
Unit 5006 Raffles City Office Tower
268 Xizang Road Central
Shanghai 200001, PRC
Tel: +86 21 6340 3131
Fax: +86 21 6340 3315

Malaysia
Foong & Partners (an associate firm)
Advocates & Solicitors
13-1, Menara 1MK, Kompleks 1 Mont’ Kiara
No 1 Jalan Kiara, Mont’ Kiara
50480 Kuala Lumpur
Malaysia
Tel: +60 3 6419 0822
Fax: +60 3 6419 0823
Website: foongpartners.com
Middle East
WongPartnership LLP
Abu Dhabi Branch
Al Bateen Towers
Building C3 Office 11-01 (P1)
P.O. Box No. 37883
Abu Dhabi, UAE
Tel: +971 2 651 0800
Fax: +971 2 635 9706

WongPartnership LLP
Licensed by the QFCA
Office 12-20
Amwal Tower, West Bay
P.O. Box No. 15397
Doha, Qatar
Tel: +974 4491 2332
Fax: +974 4491 2339

Myanmar
WongPartnership Myanmar Ltd.
No. 1, Kaba Aye Pagoda Road
Business Suite #03-02, Yankin Township
Yangon, Myanmar
Tel: +95 1 544 061
Fax: +95 1 544 069
contactus@wongpartnership.com

wongpartnership.com
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