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Collaborating with Rivals During Covid? CCCS Issues
Guidance

The COVID-19 pandemic has disrupted the supply of many goods and services. Against this backdrop,
competing firms may have found it necessary or desirable to collaborate with each other on certain aspects
of the production / supply chain, in order to sustain the supply of such goods / services amid the disruptions.

Such collaborations between competitors may have an adverse impact on competition, and as such, a
detailed assessment is needed to determine if they infringe the prohibition on anti-competitive
agreements/arrangements under Section 34 of the Competition Act ("Section 34 Prohibition").

In this regard, the Competition and Consumer Commission of Singapore (“CCCS”") has, on 20 July 2020,
issued a guidance note (“Guidance Note”) setting out its enforcement approach to certain of such
collaborations. This update looks at the key points of this Guidance Note and how it may benefit businesses
which supply essential goods and services.

What type of collaborations does the Guidance Note address?

Agreements between businesses which have as their object or effect the prevention, restriction or distortion
of competition within Singapore are prohibited under the Section 34 Prohibition. As such, cooperation or
collaboration between competitors could raise concerns under the Section 34 Prohibition as it may adversely
impact competition, e.g., competitors sharing information on commercially sensitive information such as
capacity constraints.

The Section 34 Prohibition does not apply to agreements that have net economic benefits ("NEB
Exclusion"), i.e., agreements which contribute to improving production or distribution, or promote technical
or economic progress, but which do not result in a possible elimination of competition in the market, or
include any restrictions that are not critical to achieve the benefits resulting from the agreements.

While a thorough economic analysis is typically required to assess if the NEB Exclusion may be applicable to
a proposed collaboration between competitors, the CCCS has indicated that it will assume that collaborations
that sustain or improve the supply of essential goods or services in Singapore, which are limited in scope and
time, and which do not include any "hardcore" restraints (further detailed below), likely generate net
economic benefits and therefore are unlikely to infringe the Competition Act. The CCCS has also indicated
that it will generally not investigate such collaborations.

Does my business fall within the scope of the Guidance Note?

The Guidance Note only covers collaborations between competitors which relate to the supply of "essential
goods and services" — this list is set out in the Annex to the Guidance Note (see link at the end of this update)
and is based on the list of essential goods and services maintained by the Ministry of Trade and Industry on
the website covid.gobusiness.gov.sg until 1 June 2020. Examples include hospitals and primary care
services, food supply and manufacturing, energy-related products (e.g., electricity, gas and essential fuel
products), water, waste and environment related services, transportation services, cybersecurity, social
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media and messaging platforms, construction and maintenance services for critical infrastructure,
manufacturing of essential goods, and certain types of financial services (e.g., banking, insurance, payment
and remittance services).

Does my proposed collaboration fall within the scope of the Guidance Note?
Collaborations must “improve or sustain” the supply of essential goods or services in Singapore

The Guidance Note only covers collaborations that "improve or sustain" the supply of essential goods or
services in Singapore. The collaboration must also be directly linked to, and be necessary to achieve, the
claimed benefits. Examples provided by the CCCS of such collaborations include:

€) joint production — where pooling of resources allow companies to ramp up production of an essential
good or service;

(b) joint distribution and marketing — where the collaboration allows companies, which are individually
unable to distribute an essential good or service, to pool resources to appoint a third party distributor;

(c) joint purchase — where buyers come together to collectively bargain for a lower price for an essential

good or service, or where this is necessary for buyers which are individually unable to meet the
minimum purchase quantity for such essential good or service; and

(d) information sharing — where sharing of commercially sensitive information is necessary to enable the
relevant collaborations between competitors, e.g., sharing information on existing stock levels or
overall predicted demand.

Collaboration with competitors must expire by 31 July 2021

The Guidance Note only applies to collaborations between competitors which were put in place from 1
February 2020 and which will expire by 31 July 2021. Do note that collaborations which end after 31 July
2021 will not be covered by this Guidance Note even if they commenced after 1 February 2020.

What other conditions apply in order for my proposed collaboration to be covered by the
Guidance Note?

The CCCS has cautioned that all necessary precautions must be taken to ensure that any exchange of
commercially sensitive information between parties to a collaboration is limited to what is strictly necessary to
achieve the benefits flowing from the collaboration, e.g., putting in place Chinese walls to limit information
flow to a limited team which requires such information, and to prevent its flow to other persons which may
use such information anti-competitively (such as persons who make pricing decisions).

Collaborations which involve any "hardcore" restraints, i.e., price-fixing, bid rigging, market sharing or output
limitations are not covered by the Guidance Note. Any such collaborations would, in order to rely on the NEB
Exclusion, also require the relevant firms to show that such arrangements do not eliminate competition in
respect of a substantial part of the good/service in question.
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Does this mean that | can take advantage of this Guidance Note to collaborate with my
competitors?

The CCCS has expressly cautioned businesses against taking advantage of the COVID-19 pandemic as a
cover to engage in anti-competitive activities that do not generate net economic benefits. Do note that the
CCCS retains the discretion to commence investigations in such cases.

The full text of the Guidance Note can be accessed here.

This update is accurate as of 20 July 2020. If you would like information or assistance on the above or any
other area of law, you may wish to contact the Partner at WongPartnership whom you normally work with or
any of the following Partners:

Ameera ASHRAF CHAN Jia Hui

Head — Competition & Regulatory Partner — Competition & Regulatory
d: +65 6416 8113 d: +65 6416 2794

e: ameera.ashraf e: jiahui.chan
@wongpartnership.com @wongpartnership.com

Click here to view Ameera's CV. Click here to view Jia Hui's CV.
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