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In recent years, significant legislative changes 

have been made to refine the tools available for 

companies restructuring in Singapore. These 

include the introduction of enhanced moratorium 

protections,1  super-priority for rescue financing,2 

pre-pack schemes of arrangements,3 and 

restrictions on the operation of ipso facto 

clauses.4

The latest in the developments toward reaching 

this goal is the amendment to the Supreme 

Court of Judicature Act 1969 clarifying that 

the Singapore International Commercial Court 

(“SICC”) has jurisdiction to hear cross-border 

restructuring and insolvency matters.5

As we will discuss in this article, this is an 

important step as the SICC is uniquely positioned 

to deal with foreign law issues that arise in cross-

border matters. The SICC has the capability and 

a robust framework for adeptly resolving such 

issues, which reinforces Singapore’s ability to 

serve as a nodal jurisdiction6 for the coordination 

of international restructurings and insolvencies. 

It also helps foster restructuring and insolvency 

solutions that are harmonised with foreign laws, 

and in turn, improves the prospects of such 

solutions receiving recognition and acceptance by 

the courts and stakeholders of other jurisdictions. 

The SICC 
The SICC is a division of the High Court of 

Singapore,7 and was conceptualised as a 

forum dedicated to handling only international 

commercial disputes.8 Its initiation was a 

confluence of two key ideas:9

(i)  the realisation that the exponential growth in 

economic activity in Asia would give rise to 

a concomitant rise in commercial disputes; 

and

(ii)  the continuing effort to position Singapore 

as a centre for the resolution of commercial 

disputes.

With these ideas in mind, the SICC was formed 

with 11 International Judges in 2015.10 Alongside 

their appointment, changes were also made to 

allow foreign lawyers to appear before the SICC 

and argue matters on particular questions of 

foreign law in specific cases.11

This has grown to 18 International Judges, with 

Judge Christopher Scott Sontchi being one of the 

most recent appointments announced in 2021.12 

Judge Sontchi is a preeminent insolvency judge, 

formerly of the US Bankruptcy Court, District 

of Delaware, who holds appointments with 

the International Insolvency Institute, Judicial 

Insolvency Network, National Conference of 

Bankruptcy Judges, American Bankruptcy 

Institute and INSOL International. Judge 

Sontchi’s term will commence on July 4, 2022.13

With multiple eminent foreign judges, and 

Judge Sontchi’s appointment to the SICC as 

well as the SICC’s ability to have foreign lawyers 

make submissions on foreign law (instead of 

by Clayton Chong and Muhammed Ismail Noordin, WongPartnership 

Singapore has made no secret of its ambitions to be an international debt restructuring hub. In the 
latest of a series of legislative reforms, the Supreme Court of Judicature Act 1969 has been amended 
to clarify that the Singapore International Commercial Court (“SICC”) has jurisdiction to hear cross-
border restructuring and insolvency matters. The SICC is uniquely positioned to deal with foreign law 
issues that arise in cross-border matters and has the capability and a robust framework for adeptly 
resolving such issues. In this article, we discuss how it reinforces Singapore’s ability to serve as a 
nodal jurisdiction for the coordination of international restructurings and insolvencies.



International Insolvency & Restructuring Report 2022/23

77

needing to prove it as a fact as would be done 

in a typical High Court hearing), Singapore 

has created a platform for its restructuring 

and insolvency frameworks to be utilisable for 

debtors with interests in multiple jurisdictions.

The importance of giving due 
regard to foreign law 
It is commonplace for a company to have its 

headquarters in one jurisdiction, operate across 

multiple jurisdictions and consequently have its 

assets spread out across multiple jurisdictions, 

and raise capital in another jurisdiction. 

As suggested by the Honourable Justice 

Kannan Ramesh, whenever such a company 

needs to restructure its debts or liquidate, 

there ought to be autonomy to find the “nodal 

jurisdiction” which has the right ecosystem for 

developing good restructuring solutions.

With the SICC, Singapore is well placed to 

become a nodal jurisdiction for such debtors who 

need to undergo cross-border restructurings or 

insolvencies.

In particular, in cross-border restructuring 

and insolvency matters, situations will invariably 

arise where the law of the proceedings (the lex 

fori concursus) is at odds with the parties’ chosen 

contract law14 or the insolvency law of other 

jurisdictions which the debtor has connections 

with.15 For a jurisdiction to be an effective nodal 

jurisdiction, it is crucial that it be equipped to give 

proper consideration and due regard to foreign 

laws, rather than applying a parochial attitude in 

applying its own laws to the exclusion of others.

The regard for foreign laws finds its greatest 

expression in the concept of “synthetic 

proceedings” – proceedings of a domestic court 

applying the foreign law of another jurisdiction 

in order to create an effect which would have 

been achieved had insolvency proceedings been 

commenced in that foreign jurisdiction.16

The Honourable Justice Kannan Ramesh has 

astutely observed that synthetic proceedings can 

be used to facilitate an efficient, effective and 

cohesive restructuring process by centralising 

the resolution of key issues within a single 

proceeding, and also greatly reduces the 

prospect of inconsistent outcomes.17

This can have very real benefits for creditors, 

as was seen in the Collins & Aikman Group 

restructuring, where the use of synthetic 

proceedings enabled realisation of US$45m 

more from the liquidation of the companies’ 

assets than was initially estimated.18 In essence, 

the administrators in the Collins & Aikman 

Group restructuring had assured foreign trade 

creditors that their claims would be dealt with in 

accordance with the relevant foreign insolvency 

law of their debts.

This obviated the need for actual secondary 

proceedings (which were threatened by some 

trade creditors to obtain favourable treatment19) 

while safeguarding any favourable rights they 

might be able to assert in the relevant foreign 

jurisdiction.

 By endorsing this assurance through the use 

of synthetic proceedings in England, the English 

Court enabled realisation of what amounted to 

one-third of the total pool of assets that was 

eventually available for distribution.20

Since the time these observations were 

made, synthetic proceedings have been codified 

in Article 28 of the UNCITRAL Model Law on 

Enterprise Group Insolvency (“MLG”), which 

provides a legislative framework to deal with 

this aspect of enterprise group insolvencies, 

the coordination of court hearings and 

communication between insolvency professionals 

across different jurisdictions.

Article 28 of the MLG seeks to minimise 

the commencement of foreign or non-main 

proceedings within the nomenclature of the MLG, 

and facilitate the centralised treatment of claims 

in an enterprise group insolvency by allowing 

for a claim by a foreign creditor to be accorded 

treatment as it would have in the foreign 

jurisdiction using the existing main insolvency 

proceedings (without needing to commence 

separate foreign insolvency proceedings in 

another jurisdiction).21
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There is a myriad of issues where the 

domestic and foreign laws do not perfectly align, 

necessitating a choice of law determination22 and 

the application of foreign law in addition to (or in 

lieu of) domestic law where appropriate. Such 

issues include the priority conferred to employees23 

or trade creditors,24 the applicability of set-off,25 the 

avoidance of preferences,26 the validity of third-party 

releases,27 and the preservation or termination of 

contracts and licences.28

The failure to properly confront and resolve 

such issues could lead to the proceedings 

being denied recognition by the relevant foreign 

jurisdictions in which the debtor may have its 

interests. The originating state of the insolvency 

proceedings must be cognisant and be attuned 

to potential differences in law vis-à-vis states in 

which recognition might be sought. 

In an illuminating analysis of Chapter 15 of the 

US Bankruptcy Code (the US adaptation of the 

Model Law on Cross-Border Insolvency),29 the 

Honourable Judge Allan Gropper observes that 

Chapter 15 does not mandate total deference to 

the lex fori concursus and argues for an explicit 

determination as to which law should apply (for 

example, the lex fori concursus, lex situs, or the 

parties’ chosen governing law) when granting 

recognition and assistance to foreign insolvency 

proceedings. 

Judge Gropper advocates for a choice of law 

determination when assessing whether, for 

example, there is “sufficient protection” before 

property is turned over to a foreign representative 

of a debtor under § 1521(b) of the US Bankruptcy 

Code. A clear example where the lex fori 

concursus would not be given effect to is if the 

in rem rights of secured creditors over collateral 

in the recognising state would be prejudiced or 

defeated if the assets were turned over to the 

foreign representative of the originating state.30

This shows that an originating state of 

insolvency proceedings ought to pre-emptively 

consider such issues before rendering any 

decision that may adversely affect the interests 

of creditors.

Institutions assisting in giving 
effect to foreign law 
With the flattening of the globe and corporate 

groups increasingly having operations across 

jurisdictions, such issues will likely become 

more pronounced in future insolvency and 

restructuring proceedings. There may be 

situations where there are differing applicable 

laws to each entity within a corporate group 

where each have insolvency regimes or specific 

rules in their respective insolvency laws that 

need to be given effect to while administering 

the entire group’s estate efficiently and fairly for 

creditors (from the view of each of the relevant 

jurisdictions). 

Against this backdrop, there is likely to be 

a rise in such issues, and it could well be ripe 

for the adoption of Justice Kannan Ramesh’s 

suggestion of synthetic main proceedings, where 

issues in a main proceeding can be resolved in a 

secondary proceeding.31

Jurisdictions with institutions like the SICC 

would be well placed to operate as jurisdictions 

where synthetic proceedings, including synthetic 

main proceedings, can be effected. The SICC, with 

its deep bench of renowned International Judges, 

is well positioned to deal with a myriad of foreign 

law issues across different jurisdictions and legal 

traditions. It is not merely that these International 

Judges have an extensive understanding and 

knowledge of the law of their home jurisdictions, 

but also that they have the insight into the 

conditions, circumstances, and context of the law 

which informs the interpretation of the law in the 

penumbra of cases.32

Further, the International Judges can be 

assisted by foreign counsel on these issues 

without needing to go through the process of 

proving the foreign law as a fact (as would be the 

case in other proceedings before the High Court, 

which would typically entail using foreign lawyers 

as expert witnesses as opposed to being counsel 

that can directly address the Court on legal 

issues). This could enable deeper examination 

of issues of foreign law by the SICC than would 
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otherwise be capable in a traditional system 

where foreign law will need to be proven as a fact.

Such ability to take a deep dive into the foreign 

law with assistance from foreign counsel and 

with judges that are well-versed in the foreign 

law as well as its context would be especially 

important for matters relating to insolvency, 

which often have policy considerations to be 

considered when being decided by a court.33

Finding nodal jurisdictions in 
restructuring 
The use of institutions such as the SICC to 

leverage on the expertise of International Judges 

would further improve the likelihood of orders 

made through synthetic proceedings being given 

effect to in the relevant foreign jurisdictions. This 

would build on the already strong position that 

Singapore holds as a hub for restructuring.34

It would also further strengthen the ability 

to effect cross-border restructurings using a 

selected nodal jurisdiction, as recently seen in 

the restructurings of Prosafe SE (which received 

recognition of its Singapore moratorium and 

scheme in Brazil)35 and PT Pan Brothers Tbk 

(which received recognition of its Singapore 

moratorium in Indonesia36 and the recognition of 

its Singapore scheme in the US37). 

With the orthogonal considerations that can be at 

play in assessing where to restructure (i.e. locating 

the nodal jurisdiction), institutions like the SICC 

can assist to provide comfort for both creditors 

and debtors by allowing for insolvency regimes to 

seamlessly integrate with one another, in a cross-

pollination of ideas that still allows for independent 

development of local laws while giving effect to 

foreign laws in cross-border restructurings.
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