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Liquidators Take Note: No Retrospective Authorisation 

for Exercise of Liquidators’ Powers 

Re Kirkham International Pte Ltd (in compulsory liquidation) [2023] SGHC 19 (Kirkham) has important 

practical implications for liquidators. The General Division of the High Court (High Court) held that a 

liquidator’s appointment of solicitors, when approval is required under section 144 of the Insolvency, 

Restructuring and Dissolution Act 2018 (IRDA), cannot be retrospectively authorised. 

Background 

Certain powers of a liquidator in a compulsory winding-up can only be exercised with the authorisation of the 

High Court or the committee of inspection (COI). These powers include the power to appoint a solicitor, the 

power to bring or defend legal proceedings on behalf of the company, and the power to enter into 

compromises with debtors or creditors of the company (liquidator’s powers). 

Changes in the IRDA 

In Kirkham, the High Court observed that there is a crucial difference between the wording of section 144 of 

the IRDA and its predecessor provision in section 272 of the Companies Act (which applied prior to the 

consolidation of corporate and personal insolvency laws under the IRDA). Section 144 of the IRDA specifies 

that the liquidator’s powers can be exercised only “after authorisation” by the High Court or COI. The 

provisions are set out below for comparison. 

IRDA Companies Act 

Powers of liquidator 

144.—(1) The liquidator may, after authorisation by 

either the Court or the committee of inspection — 

… 

(e) bring or defend any action or legal proceeding in the 

name and on behalf of the company; 

(f) appoint a solicitor — 

(i) to assist the liquidator in the liquidator’s duties; 

or 

(ii) to bring or defend any action or legal 

proceeding in the name and on behalf of the 

company; … 

Powers of liquidator 

272.—(1) The liquidator may with the authority of either 

of the Court or of the committee of inspection — 

… 

(e) appoint a solicitor to assist him in his duties. 
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The High Court noted (at [15]) that it was not clear why Parliament chose to depart from the previous 

approach, and there was nothing in the Senior Minister of State for Law’s speech in the Second Reading of 

the Insolvency, Restructuring Bill that explained the departure. 

The High Court ultimately held (at [31]) that the legislative language (i.e., the use of the word “after”) made it 

clear that the liquidator’s powers under section 144 of the IRDA can only be exercised after the authorisation is 

granted. It accordingly found that it had no power to authorise the liquidator’s appointment of solicitors 

retrospectively, and only granted authorisation with effect from the making of the court order (at [37]). 

Implications for Liquidators 

Liquidators may be concerned about whether it is possible to obtain prospective approval under section 144 

of the IRDA from the High Court or COI in all circumstances, particularly where there is an urgent need to 

bring or defend against legal proceedings. In this regard, some of the High Court’s other holdings in Kirkham 

might provide liquidators with a measure of comfort. The High Court held (at [38]) that the absence of 

authorisation does not render incompetent the proceedings in which the solicitor represented the 

company/liquidator or deny the solicitor of standing. This would at least mitigate the extent of the problem if 

a liquidator is not able to obtain approval of the solicitor’s appointment in time. 

The absence of authorisation only goes towards the question whether the liquidator is entitled to costs out of 

the estate for the payment of solicitor’s fees (at [38]). In this case, the High Court found that there were good 

reasons for the liquidator to appoint solicitors before seeking authorisation (i.e., waiting for a forensics report 

before convening a creditors/COI meeting and the urgent need to defend a suit) and held that the legal fees 

should be paid from the assets of the company instead of being borne by the liquidator personally.  

The High Court concluded (at [43]) by warning that “[a]ny liquidator who chooses not to [obtain prospective 

approval] in the future would run a similar risk of having to incur the legal costs personally, unless there are, 

as in the present case, good reasons why this should not be ordered”. 

Conclusion 

Moving forward, liquidators appointed pursuant to a winding-up order should be mindful of Kirkham and 

ensure that approval for the exercise of any of the liquidator’s powers under section 144 of the IRDA 

(whether from the High Court or the COI) is sought before such powers are exercised. 
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