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China Clarifies its Private Education Rules

On 21 July 2020, the National People’s Congress of the People’s Republic of China (“PRC”) promulgated
Replies Regarding Law Application for Profit Making Private School Corporate Governance (%% F1%4: F 75
SRR PR R Y e & E 7 L) (“Replies”). The Replies clarified the following points regarding the
operation of profit making private schools.

Change of Sponsors

The PRC Private Education Promotion Law divides private schools into two types: profit making private
schools and non-profit making private schools.

The profit making private schools are governed by the PRC Company Law and are registered as limited
liability companies. Before the Replies were promulgated, it was widely accepted that any of the following
three scenarios would give rise to a change of sponsors (i.e., shareholders) of such companies:

e Introduction of new shareholder(s)
e Exit of existing shareholder(s)
e Transfer of shares between existing shareholders without change of shareholders

The Replies have made it clear that the third scenario does not give rise to a “change of sponsors” and is
not subject to approval by the relevant education authority, while the first two scenarios do give rise to a
“change of sponsors” and are therefore subject to approvals by the relevant education authority before any
such change of sponsors can be effected.

Distribution of Balance Assets
The PRC Private Education Promotion Law provides that, for non-profit making private schools:

e The balance assets upon termination will be used by other non-profit making private schools for
education purposes; and
e Any surplus accumulated from daily operations will be used for education purposes.

In contrast, for profit making private schools, any surplus accumulated during daily operations and any
balance assets upon termination will be distributed/used in accordance with PRC Company Law.

The Replies further clarified that, for profit making private schools, the proposed distribution and use of any
surplus and/or balance assets will be decided by the board of directors before submission to the general
meeting of shareholder(s) for approval.

For most limited liability companies, directors are appointed by the shareholder(s) and there is generally
no conflict between the board and shareholder(s). However, for profit making private schools, not all
directors are appointed by the shareholder(s). This creates a potential conflict between board and the
shareholder(s) and there is a possibility that the shareholder(s) cannot distribute the surplus and balance
assets as they wish.
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It is therefore advisable for shareholder(s) to build in proper safeguards in the articles of association of
profit making private schools to minimise any potential conflicts between the board and shareholder(s).

It still remains to be seen how the Replies will be applied in practice as it is a fresh new interpretation from
the National People’s Congress.

If you would like information or assistance on the above or any other area of law, you may wish to contact
the Partner at WongPartnership whom you normally work with or any of the following Partners:

Joseph HE Gerry GAN

Head — China Practice Partner — China Practice

d: +65 6416 8218 d: +65 6416 8006

e: joseph.he e: gerry.gan
@wongpartnership.com @wongpartnership.com

Click here to view Joseph’s CV. Click here to view Gerry's CV.
MIAO Miag LIANG Weitan

Partner — China Practice Partner — China Practice

d: +86 21 3306 4990 d: +65 6416 2556

e: miao.miao e: weitan.liang
@wongpartnership.com @wongpartnership.com

Click here to view Miao’s CV. Click here to view Weitan’s CV.
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